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TCEQ DOCKET NO.

PETITION BY THE CITY OF EL PASO AND THE STATE OF
NEW MEXICO ENVIRONMENT DEPARTMENT FOR REVOCATION OF
AIR QUALITY PERMIT NO. 20345, ISSUED TO ASARCO, INCORPORATED

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW, the City of El Paso (“El Paso” or the “City”) and the State of New
Mexico Environment Department (“NMED”), together, the “Petitioners,” and present this their
Petition for Revocation of Air Quality Permit No. 20345, Issued to Asarco, Incorporated, and

would respectfully present the following:

L INTRODUCTION

Asarco began smelting operations in El Paso in 1887, and various types of metal smelting
facilities have been operated at the Asarco El Paso Plant site over the years. In the 1970s health
concerns surfaced because children living near the smelter were found to have very high blood-
lead levels. In response to a lawsuit by the City and the State of Texas, Asarco curtailed some of
its emissions in the 1970s, and over the next twenty years eventually decommissioned all of the
smelting operations at the site of Asarco El Paso Plant, except for the copper smelter. Because it
had been operational prior to the applicability of the federal Clean Air Act (“CAA™) and the
Texas Clean Air Act (“TCAA”), an air quality permit was not required for the copper smelter
operations, and the copper smelter operated as a grandfathered facility.

Asarco proposed to replace the existing copper smelting furnace at the Asarco El Paso
Plant with ConTop reactors, and in 1992, the Texas Air Control Board (“TACB”) issued Air
Quality Permit No. 20345 for the new copper smelting facilities. The copper smelter operated
for six years, and during that time Asarco amended or sought a revision to Air Quality Permit
No. 20345 on fourteen separate occasions. Many of those amendments resulted in increases to
the levels of emissions of certain pollutants authorized by the permit—increases that had to be

sought to correct representations made by Asarco about the levels of emissions from the copper



smelter during the process to approve the 1992 permit. In 1999, Asarco shut down the Asarco
El Paso Plant apparently due to low copper prices.

The unique nature of the Asarco El Paso Plant is important to the consideration of this
Petition. The Asarco El Paso Plant is the only copper smelter in Texas and is one of the few in
the United States. The Asarco El Paso Plant is located immediately adjacent to both a state
border (i.e., the Texas/New Mexico border) and an international border (i.e., the United
States/Mexico border), and it is located in, and immediately adjacent to, two thriving and
growing metropolitan areas, one on either side of the international border. Therefore, the
emissions that would be generated at the Asarco El Paso Plant have broad impacts, not only in
terms of the number of people potentially affected, but also in terms of the relations with a sister
state and a neighboring country. Additionally, it is important to note that the Asarco El Paso
Plant is located in a complex geographic terrain and in an area with elevated background levels
of metals, e.g., lead and arsenic, in the soils, which as noted by the U.S. Environmental
Protection Agency (“EPA”), leads to additional concerns regarding the effects of the Asarco
El Paso Plant on air quality.

The Asarco El Paso Plant has polluted the air, soils, and waters in and around the El Paso
area and should never be allowed to do so again. Studies conducted by independent researchers
and government agencies have repeatedly found that lead and arsenic contamination in the area
is tied to the Asarco El Paso Plant. Asarco has also admitted that its smelter is responsible for
lead and arsenic contamination in the area and has been held responsible by EPA for cleaning up
contaminated soils in El Paso and New Mexico.

The Asarco El Paso Plant has been shutdown for over nine years. During that time, the
City of El Paso and surrounding areas in Texas and New Mexico have moved forward both in
terms of improved air quality and in terms of economic progress and development. Since 2001,

El Paso has had no exceedances of the National Ambient Air Quality Standard (“NAAQS”) for

PETITION BY THE CITY OF EL PASO AND THE NEW MEXICO ENVIRONMENT DEPARTMENT FOR REVOCATION OF
AIR QUALITY PERMIT NO. 20345, ISSUED TO ASARCO, INCORPORATED

2



carbon monoxide (CO), and the area continues to make progress toward achieving the NAAQS
for particulate matter less than ten microns in diameter (PMyg). El Paso is in attainment of the
lead NAAQS; however, EPA is currently reviewing the lead NAAQS and may significantly
lower the lead NAAQS within the next several months.

Regardless of EPA’s actions on the lead standard, El Paso and the surrounding areas in
Texas and New Mexico are more sensitive to additional lead air emissions because there is a
legacy of lead contamination in the area. It is disturbing for the Petitioners that Asarco maintains
that it plans to reactivate the copper smelter. The restart of the Asarco El Paso Plant will result
in air emissions that immediately create health threats to persons living in the El Paso area, and
over the years, those air emissions will again deposit onto the ground and into the water and will
contaminate El Paso and surrounding areas in Texas and New Mexico with lead, arsenic, and
other toxic metals. Lead is of particular concern since the medical community has found that
exposure to any levels of lead in children potentially results in irreversible health effects.’

Equally disturbing for the Petitioners is Asarco’s pattern of noncompliance with
environmental regulations. The extent of Asarco’s noncompliance with Air Quality Permit
No. 20345 did not come to light until the Hearing on the Merits regarding Asarco’s application
to renew Air Quality Permit No. 20345 (“2005 Asarco Permitting Proceeding”) during the
summer of 2005. This poor compliance record, coupled with the very real health threats posed
by the air emissions from the Asarco El Paso Plant demand that the Asarco El Paso Plant be
forever removed as a source of contamination in the El Paso area.

Most disturbing for the Petitioners is that the Texas Commission on Environmental
Quality (“TCEQ” or the “Commission”) recently took the position that it was legally required to

renew Air Quality Permit No. 20345. The Commission’s utilization of Texas Health and Safety

! See, e.g., Letter from Dr. Rogene Henderson, Chair, Clean Air Scientific Advisory Committee, to the
Honorable Stephen L. Johnson, Administrator, U.S. Environmental Protection Agency (Mar. 27, 2007).
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Code Section 382.055 as the basis for approving the renewal of Air Quality Permit No. 20345
discounts the overall purpose and policy of the TCAA. Section 382.002 of the Texas Health and

Safety Code, which identifies the policy and purpose of the TCAA, states:

The policy of this state and the purpose of this chapter are to safeguard the
state’s air quality resources from pollution by controlling or abating air pollution
and emissions of air contaminants, consistent with the protection of public health,
general welfare, and physical property, including the esthetic egjoyment of air
resources by the public and the maintenance of adequate visibility.

The Commission’s decision to renew Air Quality Permit No. 20345 failed to protect the public
health, general welfare, and physical property near the Asarco El Paso Plant, even though the
weight of the evidence indicated the probable negative impacts of future operation of the Asarco
El Paso Plant. The Petitioners believe that this Petition for Revocation provides the Commission
a legal process whereby it can fully evaluate the potential negative impacts of the Asarco El Paso
Plants, outside of the possible legal constraints associated with Section 382.055.

The Texas legislature has adopted provisions for the Commission to revoke the permit of
a facility that should no longer be allowed to operate as an emissions source in Texas. To protect
the safety, health, and welfare of the public and the citizens of El Paso and the citizens of New
Mexico who are affected by emissions from the Asarco El Paso Plant and to protect the
environment, the Petitioners therefore submit this Petition for Revocation of Air Quality Permit
No. 20345 urging TCEQ to revoke the Asarco El Paso Plant air quality permit, and enumerate

the following statutory reasons in support of its Petition.

IL ARGUMENT AND AUTHORITIES
Texas statute authorizes the Commission to revoke air quality permits issued pursuant to
Texas Health and Safety Code Chapter 382.> Texas Water Code Section 7.302, Grounds for

Revocation or Suspension of Permit, provides, in relevant part:

2 TEX. HEALTH & SAFETY CODE § 382.002(a).
3 TEX. WATER CODE § 7.302(a).
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After notice and hearing, the commission may revoke, suspend, or revoke
and reissue a permit or exemption on any of the following grounds:

1) violating any term or condition of the permit, and revocation,
suspension, or revocation and reissuance is necessary in order to maintain the
quality of water or the quality of air in the state, or to otherwise protect human
health and the environment consistent with the objectives of the statutes or rules
within the commission’s jurisdiction;

2) having a record of environmental violations in the preceding five
years at the permitted or exempted site;

3) causing a discharge, release, or emission contravening a pollution
control standard set by the commission or contravening the intent of a statute or
rule described in Subsection (a);

4 including a material mistake in a federal operating permit issued
under Chapter 382, Health and Safety Code, or making an inaccurate statement in
establishing an emissions standard or other term or condition of a federal
operating permit;

4 misrepresenting or failing to disclose fully all relevant facts in
obtaining the permit or misrepresenting to the commission any relevant fact at any
time;

6) a permit holder being indebted to the state for fees, payment of
penalties, or taxes imposed by the statutes or rules within the commission’s
jurisdiction;

@) a permit holder failing to ensure that the management of the
permitted facility conforms or will conform to the statutes and rules within the
commission’s jurisdiction;

8) the permit is subject to cancellation or suspension under
Section 26.084;

) abandoning the permit or operations under the permit; or

(10) the commission finds that a change in conditions requires
elimination of the discharge authorized by the permit.

For the reasons detailed below, the Petitioners petition the Commission to revoke Air Quality
Permit No. 20345, as issued to Asarco, based on many of the conditions set out in Texas Water

Code Section 7.302(b).

4 Id. § 7.302(b).
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A. The Commission Should Revoke Air Quality Permit No. 20345 Because
Asarco Has Consistently Violated the Terms and Conditions of the Permit,
and Revocation Is Necessary to Maintain the Quality of Air in the State and
to Protect Human Health and the Environment.

Asarco repeatedly and consistently violated the requirements of Air Quality Permit
No. 20345 during the entire time the Asarco El Paso Plant was operational between 1993 and
1999. The overwhelming evidence presented at the Hearing on the Merits in the 2005 Asarco
Permitting Proceeding demonstrated that Asarco was in violation of the emissions limitations set
out in Air Quality Permit No. 20345 for most of the time period that the Asarco El Paso Plant
was operational from 1993 through 1999. Asarco conducted limited stack testing twice after the
permit was issued in 1992. On both occasions—one in 1993 and the other in 1998—Asarco
determined that certain air emissions from the Asarco El Paso Plant were far in exceedance of
the permitted emissions limitations set out in Air Quality Permit No. 20345. Thus, Asarco
persistently violated the emissions limits in Air Quality Permit No. 20345 throughout the 1990s,
demonstrating that it apparently could not operate the facility in compliance with permitted
emissions limits. For these reasons, the Commission should revoke Air Quality Permit
No. 20345 in order to maintain the quality of the air in the state of Texas and New Mexico and to
protect human health and the environment from future emissions violations.

In 1993, Asarco determined through performance testing that the Asarco El Paso Plant
was emitting significantly more sulfur dioxide (SO,) than was authorized in the 1992 permit. In
fact, in order to address the findings of the stack testing, Asarco had to seek an amendment to the
permit to increase the level of authorized emissions of SO, from 50 parts per million (ppm) to

250 ppm—a five fold increase.’

5 See Transcript, Hearing on the Merits, In the Matter of the Application of Asarco LLC for Renewal of Air
Quality Permit No. 20345, Copper Smelter, El Paso, El Paso County, SOAH Docket No. 582-05-593,
TCEQ Docket No. 2004-0049-AIR, at 71-74 (July 11, 2005) (Cross Exam (by Mr. Erich Birch) of
Mr. Lawrence Castor). Throughout this Petition, the Transcript to the Hearing on the Merits in the 2005
Asarco Permitting Proceeding will be cited to as “Tr.”
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In 1994, Asarco sought another permit amendment to increase the heavy metals
emissions rates based on the results of performance testing. Asarco found that while its
particulate matter (PM) emissions overall were lower than expected, the composition of the PM
emissions was “different” than it originally represented. “Different” meant “higher” for many of
the heavy metals.® For example, the emission rate for arsenic was fourteen times higher than
represented in its permit application.’

In 1998, following only the second and last round of stack testing, Asarco determined
that emissions of nitrogen oxides (NOx) and CO were far greater than permitted levels. Again,
Asarco amended its permit in order to address the identified permit violations. The levels of
authorized emissions of NOx were increased from 89.2 tons per year (TPY) to 230 TPY—a two
and one-half fold increase, and the levels of authorized emissions of CO were increased from
24.8 TYP to 288 TPY—approximately an eleven fold increase over previously permitted levels.®
Based on these isolated stack testing and performance testing results, it is clear that Asarco spent
all of the operational life of the Asarco El Paso Plant in the 1990s in violation of multiple
emissions limitations as established in Air Quality Permit No. 20345.

This operational history of violations vividly demonstrates that there is no reason to
believe that Asarco can or will operate the Asarco El Paso Plant in compliance with Air Quality
Permit No. 20345. Thus, the Commission should revoke Air Quality Permit No. 20345 in order
to maintain the quality of the air in the state of Texas and New Mexico and to protect human

health and the environment from future emissions violations.

6 See Letter from Mr. William R. Campbell, Acting Executive Director, Texas Comm’n on Envtl. Quality, to
Mr. Tom Martin, Environmental Manager, ASARCO, Inc., at 6 (Nov. 4, 1994) [hereinafter Nov. 1994
Amendment].

7 See id.; see also Tr. at 587 (July 13, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. David Cabe, P.E.).

8 See Tr. at 76-79 (July 11, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. Lawrence Castor).
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B. The Commission Should Revoke Air Quality Permit No. 20345 Because
Asarco Has a Record of Environmental Violations.

1L The Asarco El Paso Plant’s Operational Record Was Replete With
Air Quality Violations During the Last Five Years of Operation in the
1990s.

The Asarco El Paso Plant has not been operational in the last five years. As described in

detail below, Asarco shutdown the Asarco El Paso Plant in 1999, and the plant has not been

operational at any point in over nine years. Because of Asarco’s shutdown of the plant in 1999,

there is not a history of air quality violations in the past five years, but the history of the last five

years of operation—1994 through 1999—is replete with air quality violations.

A brief review of Asarco’s operation of the Asarco El Paso Plant in the 1990s reveals the

following;:
. From 1993 through 1999, Asarco operated two unpermitted reactors, the ConTop
reactors, at the Asarco El Paso Plant.’
. From 1993 through at least 1994, emissions of SO, from the Asarco El Paso Plant
were approximately twice the permitted levels.'
. From 1993 through at least 1994, emissions of arsenic from one emission point at

the Asarco El Paso Plant were approximately fourteen times the permitted levels.
Emissions of other metals from this and other emissions 1[l)oints were also
significantly higher than permitted levels during this timeframe.

See the discussion regarding the replacement of the ConTop reactors in Section ILE.2, infra.

See Maximum Allowable Emission Rates (original vs. current versions of Permit No. 20345) (Asarco
Exhibit No. 27 in the 2005 Asarco Permitting Proceeding) [hereinafter MAER Comparison}; see also
Prefiled Testimony of Mr. Larry Castor, In the Matter of the Application of Asarco LLC for Renewal of Air
Quality Permit No. 20345, Copper Smelter, El Paso, El Paso County, SOAH Docket No. 582-05-0593,
TCEQ Docket No. 2004-0049-AIR, at 2; Tr. at 71-76 (July 11, 2006) (Cross-Exam (by Mr. Erich Birch) of
Mr. Lawrence Castor). With regard to SO, emissions, Mr. Castor testified:

Q. But the fact is your emissions were in excess of your permitted emissions during
that entire time [March 1993 through December 1995], is that correct?

A. That is correct.
1d. at 205 (July 11, 2005) (Cross Exam (by Mr. Michael Wyatt) of Mr. Lawrence Castor).

Arsenic emissions from the Water Treatment Plant Spray Dryer were increased by 1545%. See Tr. at 587
(July 13, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. David Cabe, P.E.); see also Nov. 1994
Amendment, supra note 6, at 4 & 6. In addition, emissions of lead from that source were increased by
3900%, and emissions of zinc from that source were increased by 7700%. See id.
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) From 1993 through 1999, emissions of NOx from the Asarco El Paso Plant were
approximately two and one-half times the permitted levels.'?

. From 1993 through 1999, emissions of CO from the Asarco El Paso Plant were
approximately eleven times the permitted levels.

. From 1993 through 1999, emissions of volatile organic compounds (VOCs) from
the Asarco El Paso Plant were approximately twice the permitted levels.

. From 1993 through 1999, the Asarco El Paso Plant received copper concentrate
that contained concentrations of metals in excess of representations made in the
application in support of the 1992 issuance of Air Quality Permit No. 20345."

. From 1996 through 1999, Asarco circumvented the rules of the Commission
through use of a Senate Bill 1126 (“SB 1126”) modification to increase
production rates and emissions rates.'®

All of the above violations involved air-related infractions that resulted in emissions

from the Asarco El Paso Plant in excess of permitted levels. Since Asarco has only measured a

few of its emissions sources, the compliance status of most of the other emissions from the

Asarco El Paso Plant is largely unknown. Clearly, the Asarco El Paso Plant was in violation of

many permitted emission limits for all years of its operation pursuant to Air Quality Permit

No. 20345.

12

See MAER Comparison, supra note 10; see also Tr. at 76-80 (July 11, 2005) (Cross Exam (by Mr. Erich
Birch) of Mr. Lawrence Castor); id. at 634-635 (July 13, 2005) (Cross Exam (by Mr. Erich Birch) of
Mr. David Cabe, P.E.). With regard to NOy emissions, Mr. Castor testified:

Q. -« .. So during the entire time period from 1993 through 1999, was the Asarco
facility actually emitting NOX at a higher rate than its permitted levels?

A. Well, I don’t know that for sure for the entire time, but [ would assume that they
were higher.

Id. at 76-80 (July 11, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. Lawrence Castor).

See MAER Comparison, supra note 10; see also Tr. at 78-81 (July 11, 2005) (Cross Exam (by Mr. Erich
Birch) of Mr. Lawrence Castor); id. at 635 (July 13, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. David
Cabe, P.E.).

See MAER Comparison, supra note 10; see also Tr. at 129 (July 11, 2005) (Cross Exam (by Mr. Erich
Birch) of Mr. Lawrence Castor).

See Tr. at 61-63 (July 11, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. Lawrence Castor); see also id. at
652-53 (July 13, 2005) & 1072-74 (July 15, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. David Cabe,
P.E.); “Table 1, El Paso Design Basis: KHD Cyclone Retrofit, Mass Balance — Solid and Molten Streams”
(City of El Paso Exhibit No. 17 in the 2005 Asarco Permitting Proceeding).

See the discussion regarding the SB 1126 modification in Section ILE.1, infra.
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Asarco’s “official” compliance history shows that during only five years of operation the
Asarco El Paso Plant received eleven notices of violations (“NOVs™), an enforcement order for
air violations, an enforcement order for waste violations, an EPA Consent Decree, and a referral
by EPA for violations that soon became the basis of another federal consent decree.

Of the eight violations enumerated in the bullet points above, only one was recognized
and enforced against Asarco by the Commission. Except for the one incident of SO, emissions
in violation of permitted standards, none of the violations identified in the bullet points above—
all confirmed as violations of Air Quality Permit No. 20345 or applicable statutes or regulations
through testimony at the Hearing on the Merits in the 2005 Asarco Permit Proceeding—have
been included in the formal compliance history for the Asarco El Paso Plant. Most of these
violations do not appear on Asarco’s compliance history record because TCEQ did not know
about them or simply failed to enforce against Asarco. In fact, apparently TCEQ was first made
aware of many of these violations during the Hearing on the Merits in the 2005 Asarco
Permitting Proceeding.'’

In addition, Texas Water Code Section 7.302(b) authorizes revocation of Air Quality
Permit 20345 if Asarco has a history of “environmental violations” at the site, which is not
limited to air emissions violations. As set forth, infra, numerous claims have been made in the
last five years against Asarco relating to environmental contamination and violations originating

from the Asarco El Paso Plant.

2. The Asarco El Paso Plant Processed Hazardous Waste in Violation of
Air Quality Permit No. 20345.

From 1993 through 1997, the Asarco El Paso Plant processed hazardous waste, the
“Encycle Concentrate,” in violation of Air Quality Permit No. 20345. As identified during the

Hearing on the Merits, the Asarco El Paso Plant processed “copper sulfide-bearing materials”

7 See, e.g., Tr. at 1726 (July 20, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. LeRoy “Skip” Clark, P.E.).
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from the Encycle facility in Corpus Christi,'® which EPA determined were actually a hazardous
waste.'”” EPA identified that the Asarco El Paso Plant had processed the Encycle concentrate at
its smelter for the purposes of recovering copper and that the Encycle concentrate was a
hazardous waste. EPA determined that the Asarco El Paso Plant did not have the appropriate
authorizations to process the hazardous waste.”

The seriousness of the potential impact on the citizens of El Paso and surrounding areas
was only recognized in the last several months when the Commission’s response to a Public
Information Act request produced additional background documents regarding the range of
sources of materials for the Encycle feedstock.?’ The Encycle waste, containing little to no
copper, was incinerated at the Asarco El Paso Plant in a process determined to be “sham”
recycling by EPA. The Environmental Protection Agency identified that Asarco illegally burned
5,000 tons of waste including more than 300 tons of chemical warfare agents from the
U.S. Army Rocky Mountain Arsenal facility.”” Asarco was fined $20 million in penalties by
EPA for these sham recycling activities.”> Asarco was clearly acting in violation of Air Quality

Permit No. 20345.

18 See id. at 100 (July 11, 2005) (Cross Exam (by Mr. Erich Birch) of Mr. Lawrence Castor).
1 See id. at 101-02.
2 See Memorandum from Terry Sykes, Senior Enforcement Counsel, EPA Region 6, to Samuel Coleman,

Director, Compliance Assurance and Enforcement Division, EPA Region 6, at 1 & 6 (no date) (City of
El Paso Exhibit No. 19 in the 2005 Asarco Permitting Proceeding).

2 See Letter from Mr. Booker Harrison, Environmental Law Div., Texas Comm’n on Envtl. Quality, to
Ms. Heather McMurray (July 21, 2006) (including “EPA Response to Encycle/Asarco Settlement
Statement” at tbl. 1 (July 31, 1998).

2 See Ralph Blumenthal, Copper Plant Illegally Burned Hazardous Waste, E.P.A. Says, N.Y. TIMES (Oct. 11,
2006).
» See id.
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C. The Commission Should Revoke Air Quality Permit No. 20345 Because the
Asarco El Paso Plant Has Consistently Caused Emissions Contravening a
Pollution Control Standard Set by the Commission and Federal and State
Clean Air Statutes.

As identified above, in Sections IL.A. and ILB.1., Asarco consistently and repeatedly
violated the emissions limitations for multiple constituents—S0O,, NOx, PM (including arsenic
and lead), and CO—throughout the six years the Asarco El Paso Plant was operational during the
1990s.** Based on the operational history of violations, there is no reason to believe that Asarco
can or will operate the Asarco El Paso Plant in compliance with Air Quality Permit No. 20345.
Thus, the Commission should revoke Air Quality Permit No. 20345 because the Asarco El Paso
Plant has consistently caused emissions contravening pollution control standards set by the
Commission.

Further, the Asarco El Paso Plant will continue to cause emissions exceeding federal and
state emission standards. Asarco’s newest modeling (i.e., the modeling completed in 2006)
demonstrates that emissions of particulate matter less than 2.5 microns in diameter (PM35) from
the Asarco El Paso Plant would cause a condition of nonattainment in Sunland Park, New
Mexico.

Asarco excluded the Sunland Park monitoring data from the PM,s background
concentration analysis, even though it is one of the closest monitors to the Asarco El Paso Plant.
In excluding the background concentration data from the Sunland Park monitor, Asarco argued
that the Sunland Park monitor was not representative of the El Paso region and even identified
that the Air Quality Bureau of the NMED had indicated that the Sunland Park monitor was
“influenced by very localized, unique geographical features that tend to ‘funnel’ pollutants to the
monitor,” and thus apparently not appropriate for the modeling analysis.”® After becoming

aware of Asarco’s claims regarding the Sunland Park monitor, the NMED clarified that it “never

See the discussions regarding permit violations in Sections IL.A. and I1.B., supra.

» Zephyr Envtl. Corp., Air Quality Analysis for ASARCO EI Paso Plant at app. B at 2 (Nov. 22, 2006).
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represented to ASARCO that the Agency favored excluding the monitor, and we object to its
exclusion now.””® The NMED went on to explain why the Sunland Park monitor should be
included in Asarco’s modeling analysis because the monitor is representative of the areas
influenced by the Asarco El Paso Plant. The NMED reasserted this position again at the
February 13, 2008 Agenda meeting where the Commissioners considered Asarco’s renewal
application.

Thus, Asarco’s own modeling demonstrates that a condition of air pollution will be
caused at the Sunland Park monitor due to its emissions of PM,s. The federal NAAQS for PM, s
is 35.0 micrograms per cubic meter (ug/m3). The background concentration of PM, s at the
Sunland Park monitor is 31.3 pg/m>, and Asarco’s modeling demonstrated that the PM, 5
emissions from the Asarco El Paso Plant would be 14.0 pg/m®. When Asarco’s modeled
emissions are added to the background concentration at the Sunland Park monitor, the total
levels of PM, 5 are 45.3 ug/m3 , far in excess of the NAAQS of 35.0 ug/m3 .

Texas Health and Safety Code Section 382.003(3) states:

“Air pollution” means the presence in the atmosphere of one or more air
contaminants or combination of air contaminants in such concentrations and of
such duration that:

(1)  are or may tend to be injurious to or to adversely affect
human health or welfare, animal life, vegetation, or property; or

(2)  interference with the normal use or enjoyment of animal
life, vegetation, or property.”’

Similarly, Section 382.002, which identifies the policy and purpose of the TCAA states:
The policy of this state and the purpose of this chapter are to safeguard the

state’s air quality resources from pollution by controlling or abating air pollution
and emissions of air contaminants, consistent with the protection of public health,

26 See Letter from Mr. Ron Curry, Secretary, New Mex. Envtl. Dept., to Chairman Buddy Garcia and
Commissioner Larry Soward, Texas Comm’n on Envtl. Quality (Oct. 2, 2007).
7 TeX. HEALTH & SAFETY CODE § 382.003(3).
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general welfare, and physical property, including the esthetic egj@oyment of air
resources by the public and the maintenance of adequate visibility.

The NAAQS are ambient air quality standards that EPA has determined are requisite to
protect the public health and welfare from any known or anticipated adverse effects associated
with the presence of such air pollutant in the ambient air.’® The criteria for the adoption of a
NAAAQS closely parallel the definition of air pollution in the TCAA. In adopting the NAAQSs,
EPA was setting standards that would prevent “air pollution” as that term is used in the TCAA.
Additionally, the Commission has adopted the NAAQS by reference and has specified that the
NAAQS are to be enforced throughout Texas.”® Thus, an exceedance of a NAAQS, including
the NAAQS for PM; s, would be air pollution under the TCAA, and to cause or contribute to an
exceedance of the PM;s NAAQS would be to cause or to contribute to a condition of air
pollution. Therefore, the exceedance of the NAAQS for PM2.5 that will be caused by operation
of the Asarco El Paso Plant will be in contravention of federal and state air control statutes and

pollution control standards set by the Commission.

D. The Commission Should Revoke Air Quality Permit No. 20345 Because
Asarco Included a Material Mistake in Its Federal Operating Permit Issued
under Chapter 382, Health and Safety Code, and Made Inaccurate
Statements in Establishing Emissions Standards and Other Terms and
Conditions of Its Federal Operating Permit.

Operation of the Asarco El Paso Plant pursuant to Air Quality Permit No. 20345 will
result in emissions that cause exceedances of state and federal air quality standards. As
described above, Asarco’s own modeling predicts that PM; s emissions from the Asarco El Paso
Plant will cause violations of the PM,s NAAQS. Further, Asarco’s permit does not include
adequate monitoring provisions to determine whether its emissions will be in compliance with its

permit limitations. The most disturbing example of this concerns lead emissions from the

= Id. § 382.002(a).
2 See 42 U.S.C. § 7409(a)&(b)(1)&(2).
%0 See 30 TEX. ADMIN. CODE § 101.21.
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Asarco El Paso Plant. Even with the addition of several monitors, which were added as
requirements in Air Quality Permit No. 20345 for the first time by the Commission during its
February 13, 2008 Agenda meeting, it is impossible to determine what the actual lead emissions
will be from the Asarco El Paso Plant.

The Title V permit issued to Asarco for the Asarco El Paso Plant is required to include
applicable hazardous air pollutant provisions under Section 112 of the federal Clean Air Act
(“CAA”), new source performance standards (“NSPS”), Prevention of Significant Deterioration
(“PSD”) and nonattainment new source review (“NSR™) permits, and other CAA regulations.
The Asarco El Paso Plant has never undergone PSD or nonattainment review, even though it is a
major source of multiple pollutants and emits pollutants for which the El Paso area is in
nonattainment. The Asarco El Paso Plant has been shutdown for over nine years, yet there has
been no comprehensive review to determine whether the renewed operations can meet the permit
and monitoring requirements under current CAA regulatory programs. The current monitoring
requirements in the NSR permit are also insufficient to demonstrate that the Asarco El Paso Plant
is a minor source of hazardous air pollutants (“HAPs”). If the Asarco El Paso Plant is re-started,
it may be a major source of HAPs, which triggers additional CAA requirements, such as the
Maximum Achievable Control Technology (“MACT”) standards for primary copper smelters.
The MACT standards should be, but currently are not, included in the Title V permit.

Asarco’s Title V permit application is based on its state NSR permit, which, because it
lacks comprehensive monitoring requirements, cannot lead to a determination of compliance
with emissions limitations for certain pollutants. The federal Title V permit requires monitoring
sufficient to provide reliable data demonstrating compliance with the permit, and any
representation that Asarco can provide such reliable data misrepresents its compliance

obligations under Air Quality Permit No. 20345.
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E. The Commission Should Revoke Air Quality Permit No. 20345 Because
Asarco Misrepresented or Failed to Disclose All Relevant Facts When It
Obtained the Permit in 1992 and in Subsequent Permit Revisions.

Air Quality Permit No. 20345 was issued to Asarco in 1992, and the Asarco El Paso Plant
operated for six years (i.e.,, 1993 through 1999) pursuant to that permit. As demonstrated above,
Asarco repeatedly found that its emissions were higher than authorized under its 1992 permit.
Evidence presented at the Hearing on the Merits in the 2005 Asarco Permitting Proceeding
revealed that Asarco either misrepresented facts or failed to disclose all relevant facts in the
permit application that provided the technical basis for issuing the 1992 permit. The permit was
subsequently modified in some manner on fourteen separate occasions. On at least one of those
occasions, Asarco again failed to provide all relevant information to the Commission regarding
the requested modification to the permit. The result of not providing all of the relevant
information was that Asarco obtained the modifications to Air Quality Permit No. 20345, but it
circumvented TCEQ rules to do so. Even more importantly, Asarco modified the Asarco El Paso
Plant itself without obtaining any type of approval from TCEQ. Asarco apparently never
notified TCEQ of the modifications to the Asarco El Paso Plant, again in violation of State
statute and TCEQ rules. Both of these situations will be described below, and both situations
provide a basis for the Commission to revoke Air Quality Permit No. 20345 because Asarco

failed to disclose all relevant facts since Air Quality Permit No. 20345 was issued in 1992.

1. Asarco’s Utilization of a SB 1126 Permit Modification Circumvented
TCEQ Air Quality Permitting Rules in Violation of 30 TEX. ADMIN.
CoDE § 101.3.

In 1996 Asarco circumvented State air quality regulations by increasing its production
rates under a Senate Bill 1126 (“SB 1126”) modification, coupled with a permit alteration to
authorize an increase in its permitted emissions rates as a result of the production rate increase.
In utilizing a SB 1126 modification to circumvent State permitting requirements, Asarco failed to

provide all relevant facts to TCEQ.
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